Ms Z and Mr M 

30 Patrick court 

92 Webber Street

London 

SE1 0GB 

2 April 2015 

Dear Ms Zimdars and Mr. Mountford 
Outcome of your complaint at Stage 3 
I am writing on behalf of the panel of Rosalind Watson, Resident, Board Member, Chris Melville, Operations Director and myself as a Board Member, to give you the result of the complaint meeting held on 24 March 2015. 

Thank you for taking time to explain to us why you have taken your complaint to Stage 3 of our complaints procedure. I hope you felt that you had a good opportunity to explain why you felt that you had been treated unfairly and to set out your claim for compensation. I was very concerned to hear that based on your legal advice, you felt that Hexagon had misrepresented matters and that you felt we had been negligent. 
The panel formed the impression that there must have been a prior breakdown in trust between you and Hexagon and that this had influenced the way you approached the staircasing process and the way you had followed the complaints process. As an example, during the meeting, when asked why you had not escalated your complaint back in April 2014 within the 30 day timescale within our procedure or responded to our request to provide feedback, you explained that you wanted to ensure the staircasing went through and feared that if you complained further, this may cause problems for the staircasing. 
Summary of your case  

You said that you had three points to make: 
1. About the lack of impartiality of the surveyor 

2. The survey is not compliant with the contract 

3. “Pressure-selling”

Your argument on the first point was that because the 1st survey Hexagon had instructed had been carried out by Robsons who carried out a lot of valuation work for Hexagon, they could not be impartial. On the second point, your argument was that the survey had a clause in it to say that it was for Hexagon’s sole use, and it therefore does not meet the “black letter law” and was therefore non-compliant with the lease. Your third point about “pressure-selling” was that Hexagon had instructed a second survey from Robsons which had valued your home as at 3 April 2014 at £600000 and that Hexagon had used this to pressurise you into stair-casing quickly. 
You wished to rescind the agreement to staircase at the price you paid and claim damages. You said that what you wanted to see was: 

1. Either Hexagon accept the valuation carried out under your instructions by Michael Rogers in January 2014   or 

2. Bernard Pett should be asked to value the property as at January 2014

3. You were looking for compensation for the difference in value between the valuation you did staircase on (based on a valuation done by Bernard Pett on 9 June 2014) and the valuation resulting from either option 1 or 2 above, plus the rent you paid for the months your staircasing was delayed by Hexagon using Robsons.  
You said that you felt on the basis of your legal advice that Hexagon was guilty of misrepresentation and negligence. 
The Panel discussed what should have happened and what did happen. The basis of what should have happened is set out in Schedule 6 in the lease. 

Impartiality of the Valuer 
The definition of the valuer is set out in schedule 9 of the lease as follows: 
“Valuer” means an independent expert who is an associate or fellow of the Royal Institution of Chartered Surveyors agreed between the Landlord and the Leaseholder or in default of agreement appointed on the application of either Landlord or Leaseholder by or on behalf of the president of the Royal Institution of Chartered Surveyors.

After you had been told that you had not complied with the lease in instructing your own valuer in January, you told Amina Rafique in an email sent during the evening of 25 February that you wanted to proceed with a revaluation of the flat. You said your preference would be to go with the option of a RICS appointed surveyor but you were “open to the alternative option of an independent surveyor selected by (Hexagon) who has not conducted valuations for Hexagon in the past.” On 27 February, Amina emailed you back to explain where she had got to, having contacted RICS and waiting to hear from them and in the meantime letting you know that Hexagon was doing some checks on new surveyors before adding them to our list of valuers. She also said that “for now, we can retain the 29 January as the valuation date…I can assure you that the two surveyors currently available are fully independent of Hexagon and are bound by the RICS standards of conduct so you can be confident of an objective valuation if you decide you can agree to one of them.” 
In the following few days, a further (new) surveyor was added to the list of valuers. You then made a choice of valuers. You must have expected that the two valuers on the panel other than Bernard Pett (who was clearly new) were likely to have provided valuation services for Hexagon before. It was your decision to chose Robsons. Hexagon staff instructed Robsons within the timescale set out in the lease and informed you of the result also within the set timescale. Your concerns about Robsons in particular seem to have emerged only when you received a copy of their valuation and saw the result. You did not present any evidence that Hexagon sought to conceal the fact that Robsons have done business before for Hexagon or that the staff deliberately steered you towards choosing them over other valuers. 
The investigation done by Kerry Heath which was in the pack has demonstrated to the panel that Robsons met the requirements for being an independent valuer as set out in the lease and in compliance with the standards for shared ownership as determined by the HCA/GLA. We cannot agree that the valuer lacked impartiality. 
Compliance with the contract 

You argued that it was wrong for Robsons’ valuation to be addressed only to Hexagon and in the standard notes to the valuation, it says the valuation is for the client (Hexagon) alone and as a result, you could not rely on it. Robson’s response in the papers seems to the panel to deal with this point. We looked at the valuations and noted that Bernard Pett’s valuation was also addressed only to Hexagon .
It is normal practice for valuations to be addressed solely to the person instructing the valuation and not to name the shared-owner in the document. Our experience with stair-casing valuers and that of our staff who have worked in this field for other housing associations on staircasing sales is that the wording in the Robson valuation is common and has not prevented shared-owners from being able to obtain mortgages for their extra share. We therefore do not agree with your conclusion on this point. 
Pressure selling 

By “pressure-selling”, you indicated that you felt under pressure to proceed with your staircasing quickly.  There was considerable confusion at the meeting about what was meant in the papers by a “second survey”, but we clarified with the assistance of the email which you circulated at the meeting that you were referring to the instruction which Hexagon had apparently given to Robsons to provide a valuation at the current date (3 April 2014) as well as the one back dated to January.  In addition to the Robsons survey of  3 April 2014 valuing your home in January at £565000, Hexagon had instructed a “second survey” from Robsons which had valued your home as at 3 April at £600000 and you felt that Hexagon had used this to pressurise you into stair-casing quickly. 

The panel can appreciate why the provision of this information may have caused you to feel pressurised as it would have provided evidence that prices were going up rapidly at that time. However it is important to know the context in which this information was given, and for this the panel has checked the correspondence in the file. 

On receipt of the Robsons valuation, you asked us immediately to do a further valuation. Tom Harding, our Housing Services Manager, responded to you on 7 April:

“We have a current valuation (dated 3 April, copy sent to you last week) and that valuation was obtained by a valuer who was agreed by Hexagon and you, pursuant to the definition set out in the lease, so we are under no obligation to obtain a further valuation.” 

“The valuation is valid for three months, and you may purchase further shares  in your property at any time within the next three months (from 4 April) based on this valuation. After three months, the valuation will lapse and a new valuation will be required. At that point you may select a different firm of valuers (from our approved list) if you wish…..” 
You then made a complaint which was referred to a different manager, Paul Browning, for investigation. When this point was reviewed by Paul Browning at Stage 1, he found that the response from Tom Harding had been legally correct; however, in order to try to resolve the matter, he agreed to bring forward the effective expire date of the Robsons valuation to 11 June which would have allowed you to go to a different valuer after that date. In practice, we brought this forward even further, with Amina instructing Bernard Pett on 21 May and the valuation being dated 9 June. This valuation was the basis on which you subsequently stair-cased to 100%.  The panel considers that Hexagon showed some flexibility and generosity in offering to pay for the valuation in March, agreeing to back date this to January and allowing you to go for a new valuation in June which was done before the earlier valuation had expired.   
Hexagon does not have any targets around encouraging our shared-owners to stair-case nor do we budget for any receipts from stair-casings and there is no reason for our staff to pressurise you to staircase quickly so although this may have been your impression, the panel does not agree on the basis of what happened in practice, that you have been subject to pressure selling. 

Conclusions

We do not agree that there has been a failure of service in this case or that you have been treated unfairly. Compensation is not deemed appropriate as the panel felt that you have not suffered any loss. You exercised your right not to proceed with the valid Robson valuation and to ask for another one which you choose to accept. Therefore, we are unable to agree to your request to consider financial compensation. 

You may be disappointed in this result but I hope you agree that we have taken your concerns seriously and thoroughly investigated them. If you are not satisfied, you have the option to approach a local “designated person” to see if they can help reach a resolution with us. A designated person is a local councillor or MP. A designated person may decide to refer your complaint to the Independent Housing Ombudsman Service.

If you do not take your complaint to a designated person, after 8 weeks from the date of this letter, you can refer your complaint directly yourself to the Housing Ombudsman Service. Their address is 81 Aldwych, London WC2B 4HN, Telephone: 020 7421 3800, Fax 020 7831 1942, Lo Call; 0845 7125 973 and email: info@housing-ombudsman.org.uk. Please note that there is a 6 month time limit for referrals to the Ombudsman service.

Please note that an anonymised version of this response will be reported to Hexagon’s the Board at its next meeting.  

Yours sincerely

Jeanette Kenyon
Chair on behalf of the panel
