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Developing Housing for Outright Sale – Legal advice

Report by the Chief Executive
	1.0
	Introduction



	
	The purpose of this report is to report back on legal advice which I have obtained to answer the question on how would we go about developing housing for outright sale within the Hexagon Housing Association group structure?

The context for this question is that the Board led Post-2015 Development Working Group has been examining the financial and development implications of carrying out a limited programme of housing for outright sale to cross subsidise our development programme in the future given the low grant regime that is emerging.

The Group asked me to obtain legal advice from Devonshires, which I have now done and am now including for Board Members’ information.

I am reporting on this topic in advance of the Post-2015 Development Working Group’s final report which will go to the Board in September 2013. This will follow some discussion at the Board Away-Day in early September. The Working Group concluded that it would be sensible that we deal with legal and structural questions in advance of that report.

I attach under Appendix A, Devonshires’ advice on development for sale. This follows a briefing meeting I held with Andrew Cowan, Lead Partner at Devonshires and a further follow up meeting following a draft report which has now been finalised.

I would summarise the key points arising from the report as follows:

· Housing for outright sale is not a charitable activity and strictly speaking is not within Hexagon’s charitable objects;
· However, housing for sale can be undertaken as part of Hexagon’s investment activities;

· Because housing for outright sale constitutes trading activity, it would be taxable;

· To avoid any tax liability and any “vires” issues, it would be best to carry out the activity within Horniman Housing Association who could then Gift Aid any profits made to Hexagon Housing Association;

· On-lending falls within the definition of “investment” activities, therefore Hexagon can on-lend from its main loan facilities to Horniman for the purposes of undertaking housing for outright sale;

· Hexagon can carry out some limited housing for outright sale on an ancillary or incidental basis, but it would attract tax as a trading activity;

· Under the current regulatory regime, it would be acceptable to carry out housing for outright sale under Horniman Housing Association, but if the regulatory regime were to change in the future, we might need to establish a third company within the group to specifically undertaken housing for outright sale, rather than through a registered provider. This would partly ensure that the activities were undertaken on an arms length basis;

· Devonshires have looked at our loan agreements to see whether there are any restrictions. I attach their summary observations under Appendix B that conclude the following:

· provided we do not on-lend more than 10% of our net worth, we do not require lenders consent;

· if we do need to set up a new trading company, then we would require Santander’s consent but this cannot be unreasonably withheld. 



	2.0
	Conclusion


	
	Hexagon had previously taken legal advice on whether we could carry out housing for outright sale within Horniman. Based on that advice, we carried out a housing for outright sale scheme at Underhill Hill in East Dulwich back 2006. The scheme was a success in that we gift aided a total of £250,000 from Horniman to Hexagon to ensure that the remainder of the scheme which (a mix of shared ownership and rented housing) was financially viable.


	
	The question as to whether we should carry out housing for outright sale and if so, what volume would be appropriate for Hexagon is not being addressed in this paper. This will be subject to further analysis in the September Post-2015 Development Working Group’s report to the Board. 
The point of this report is to provide some assurance to the Board that if we were to choose to carry out housing for outright sale, within a well managed risk management framework, we would be legally and structurally able to do so as outlined above.


	
	The Board is asked to comment on and note this report in advice of the Post-2015 Development working Group’s final report in September.
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