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HEXAGON HOUSING ASSOCIATION LIMITED (the Association)
Brief Report on a proposed loan of up to £17,000,000 from Affordable Housing Finance PLC (AHF)
1 Background

We have prepared this report based on the draft loan agreement received from Trowers and Hamlins (on behalf of AHF) on 16 December 2015 so that it can be presented to your Board.  
AHF entered into a licence agreement with the Secretary of State for Communities and Local Government (DCLG) on 19 June 2013 (the AHF Licence) for the management and delivery of the Affordable Housing Guarantee Scheme (as defined in the AHF Licence).  The AHF Licence was amended and restated on 4 November 2014.
Pursuant to the AHF Licence, DCLG may grant a guarantee in relation to AHF’s obligations in respect of any debt capital raised for the sole purpose of on-lending to one or more approved borrowers.  DCLG has granted a guarantee (the Upstairs Guarantee) to EIB in relation to AHF’s obligations in respect of the Finance Contract (ie, apparently, the Upstairs Loan Agreement defined below).
AHF is entering into a finance contract as borrower with the European Investment Bank (EIB) as lender (the Upstairs Loan Agreement) for the purpose of providing funds for AHF to lend to borrowers such as the Association and various registered housing providers (RPs) to finance certain investments in new build social housing in the UK in line with criteria set out in Schedule 4 part B of the agreement (Approved Investment Schemes).  DCLG has granted a guarantee to AHF in relation to the Borrower’s obligations in respect of the Loan Agreement (as defined below) (the Borrower Guarantee).  

The purpose of this report is to summarise the principal legal and commercial terms of the loan agreement (the Loan Agreement) and the security documents (together the Finance Documents) which will regulate the loan to be provided by AHF to you.    
Our report does not purport to summarise every provision of the Loan Agreement.  The interest provisions, security provisions and financial covenants differ from those in more conventional bank funding agreements though most of the provisions are broadly similar to your existing AHF/EIB loan.  You may wish to take advice from your financial advisers on these terms.  It is also for your board members and senior management team to satisfy themselves that the representations and covenants can be complied with now and for the future and the commercial terms offered are acceptable in the current market and having regard to the interest rates offered by EIB.

This report has been prepared in accordance with our terms of business with you for your board of management and senior management team.  It should not be disclosed to, or relied upon by, any other person or made public in any way without our prior consent.

2 Executive summary of outstanding points; Conclusion

At the time of preparation of this report negotiations on the terms of the Loan Agreement are in hand.
We can confirm to you that the legal terms in the documentation are not inappropriate for you to enter into, subject to satisfactory resolution of points mentioned here or identified separately to or by your officers.  If you have any queries please do not hesitate to contact Gareth Hall (Direct Tel: 020 7880 4351) or Alice Overton (Direct Tel: 020 7880 4262).

We are seeking clarification or amendment from AHF and their solicitors Trowers and Hamlins on the following points.
Points arising from changes from the existing agreement or from changes in the current environment are

Interest payment dates are shown as 17 January and 17 June so not at 6 month intervals, possibly an error

As in the current EIB loan, there is a “EIB funding condition” that advances made for a particular Approved Investment Scheme must not exceed 100% of specified “eligible project costs” or 50% of total scheme costs.  Where the EIB funding condition is breached, AHF can cancel a drawing or require a prepayment.  

The Department for Communities and Local Government (CLG) has recently agreed a voluntary right to buy scheme with the NHF for RPs.  AHF have added a provision that where units in an Approved Investment Scheme are sold under any right to buy or like scheme (excluding shared ownership), then the eligible project costs for that scheme are scaled down by reference to the proportion of affordable units sold.  Where a breach of the EIB funding condition results from a right to buy sale, AHF allows a 2 month grace period in which you can agree with AHF a further scheme so as to ensure compliance.  We are asking for clarification on the following

· Whether the additional scheme can be aggregated, since the EIB funding condition currently applies to each scheme
· Whether individual properties rather than schemes could be identified.

· Whether they will allow 6 months grace rather than 2.

The loan is potentially repayable on a change in law which includes deregulatory measures, which AHF considers to be a reduction or relaxation, which materially impairs Hexagon’s ability to make payments to AHF.  We are asking for confirmation that current proposed deregulatory changes will not trigger this.

Changes for consistency with existing agreement.

We are seeking the following changes to align the new agreement with your existing AHF agreement

· A threshold of £100,000 in your warranty and covenant that grant is not repayable, and £500,000 in the corresponding default
· Consent to mergers and subsidiaries should not be unreasonably withheld

· The threshold for consent to intra group support should be 30% of capital and reserves (25% in new draft).

· Cross default threshold should be increased from £500,000 to £1 million.
· Where the HCA orders a survey this will be a default.  We will seek to restore that this is only where this has a material adverse effect.

3 Interest Overview

You can borrow on one of two interest bases and must select one in your drawdown notice:

3.1 Fixed Rates.  You can fix the interest rate with AHF for the whole period of the Loan or up to a conversion/revision date; and

3.2 Floating Rates.  These are floating rates equal to LIBOR plus or minus a fixed “spread” set by AHF and EIB.

You can adjust the rate which applies to your loan only by (i) converting the interest rate basis (i.e. from a fixed rate to a floating rate or vice versa) or (ii) revising the spread on a Floating Rate Advance or (iii) revising a fixed rate of interest.

Interest is payable semi-annually in arrears 8 business days before AHF pays EIB.  The period dates are currently 17 January and 17 June – we are querying this
Once repayments start, the outstanding balance of an advance (on which interest is calculated) will reduce one month after interest is paid. 
The agreement notes that the interest rate is subsidised for the purposes of supporting social housing.  AHF reserves the right to adjust the interest rate in the event that it is found to be in breach of any applicable EU State Aid Rules.  You are required to co-operate with AHF and provide all assistance necessary to enable any adjustments to the interest rate which may be needed.  

4 Interest Bases

4.1 Fixed Rate Advances 

A Fixed Rate Advance bears a fixed rate which is set at the outset by EIB and notified by AHF in a Drawdown Financial Terms Notice.  EIB determines it in line with its governing bodies’ principles for corresponding sterling loans.
4.2 Floating Rate Advances

Floating Rate is set for successive Floating Rate reference periods of 6 months and paid a number of days (to be inserted) before the end of each reference period.  The Floating Rate comprises:

4.2.1 LIBOR for that period, plus or minus 

4.2.2 a “spread” which is again set in the Drawdown Financial Terms Notice and corresponds to the spread offered to AHF under the Upstairs Loan..  

LIBOR is the screen rate for a comparable period where it is available, or otherwise the linear interpolation of the screen rates for the closest numbers of months above and below the relevant term.  A rate is available if "calculated and published" under the aegis of the British Bankers Association (or any successor to that function of the British Bankers Association as determined by EIB) for given maturities.
EIB has reserved the right under the Upstairs Loan Agreement to amend the definition of LIBOR if the calculation of LIBOR is inconsistent with the provisions adopted under that aegis and, in the event such an amendment is made to the Upstairs Loan Agreement, AHF shall have the right to amend this Agreement in the same manner
Screen rate is a rate of interest for sterling deposits for the relevant period as set by the British Bankers Association (or any successor to that function of the British Bankers Association as determined by the EIB and notified to AHF) and released by financial news providers at 11h00, London time, or at a later time acceptable to EIB on the day (the Reset Date) on which the relevant period starts or, if that day is not a business day in London, on the next following day which is such a business day.
If such rate is not so released by any financial news provider acceptable to EIB, it will shall request the principal London offices of 4 major banks in the London interbank market, to quote the rate at which sterling deposits in a comparable amount are offered by each of them at approximately 11h00, London time, on the Reset Date, to prime banks in the London interbank market for the relevant period. If at least 2 (two) such quotations are provided, the rate will be the arithmetic mean of the quotations provided.
If fewer than 2 (two) quotations are provided as requested, the rate will be the mean of rates quoted at approximately 11h00, London time, on the Reset Date by major banks in London (selected by EIB) for sterling loans in a comparable amount to leading European banks for an equivalent period.  If the rate resulting from the above is below zero, LIBOR will be deemed to be zero.

If no rate is available as provided above, LIBOR is the rate determined by EIB to be the all-inclusive cost to EIB for funding the relevant Advance based upon the then applicable internally generated EIB reference rate or an alternative rate determination method reasonably determined by EIB.
EIB has reserved the right to change the definition of LIBOR if it conflicts with terms adopted by BBA, and AHF can make a corresponding change.  

4.3 Interest Rate Revision and Conversion (8.3)

Each drawdown request may include a choice of interest revision/conversion date and AHF may confirm that in the Drawdown Financial Terms Notice.  That date must be at least 3 years after the scheduled drawdown date of an advance or, if stated in an interest revision/conversion notice, at least 4 years or (if there are no principal repayments) 3 years after the last interest revision/conversion date. 

You may deliver to AHF an “interest revision/conversion request” (the Request) specifying (amongst other things) whether you want (i) to exercise the option to convert a Floating Rate Advance to a Fixed Rate Advance (or vice versa) or (ii) a revised spread in respect of an existing Floating Rate or (iii) a revised fixed rate, and (iv) any further interest revision/conversion date.  The Request must be provided to AHF at least eighty days before the Interest Revision/Conversion Date.  

If AHF has received relevant information from EIB then, at some point in the period from 60 to 30 days prior to an Interest Revision/Conversion Date, AHF will deliver to you a proposal [Interest Revision/Conversion] (Notice). The Notice will indicate the fixed rate or spread that would be applicable to the advance with effect from the Interest Revision/Conversion Date until the relevant final repayment date for that advance or a new Interest Revision/Conversion Date.  

A Notice must be accepted by the deadline specified in it and you must specify in the Notice whether the advance will (i) remain as a fixed rate or floating rate advance or (ii) be converted from a floating rate advance to a fixed rate (or vice versa), and the next interest revision/conversion date.

Alternatively, if you do not accept the details set out in the Notice you must repay the advance on the Interest Revision/Conversion Date.  

4.4 Default Interest (8.6, 8.7)

Where you fail to pay interest AHF can charge default interest at the higher of one month LIBOR plus 2%, or, in relation to fixed rate advances only and if higher, 2% p.a. over any prevailing Fixed Rate and can require this to be payable or, if not paid, rolled up monthly and paid in accordance with AHF’s demands.

4.5 Market disruption (8.9)

The agreement contains provision for AHF to substitute EIB’s cost of funds where a market disruption event occurs (see 12.1).  You can refuse to take a new advance where there has been such substitution but are liable for any resulting costs.  
4.6 Day Count (8.5)

In common with other European funding, a 360 day count applies to calculations of fixed interest.  However a 365 day count applies to LIBOR interest. 
5 Upstairs Loan Agreements

AHF is required to act in accordance with the terms of the Upstairs Loan Agreements and you may, in certain circumstances, be required to satisfy the requirements of EIB as well as AHF.  AHF will only be able to lend to you if EIB makes the funding available under the Upstairs Loan Agreements.  EIB will only support specific investment schemes for new build and details of the scheme to be financed must be approved in advance by EIB.  The requirements that need to be satisfied are set out in Part A of Schedule 4 to the Loan Agreement that have been approved by AHF and EIB are referred to as Approved Investment Schemes.  It is advisable to ensure your Approved Investment Schemes are agreed (so far as possible) before you sign the Agreement.  We have not been involved in the process of agreeing individual schemes.    
6 Amount of Loan

AHF will make available a term loan (the Loan) in the amount of £17,000,000.
The Loan will be aggregated for security purposes (by agreement between you and AHF) with any other loans which may in future be made available by AHF to you in respect of funding made available under the Upstairs Loan Agreement.  The total of such loans will be termed the Global Loans and the security will be referred to as the Security Portfolio.
7 Security Portfolio Overview (16)
On or before the date when an advance is made, you must provide to AHF the Security Portfolio. The document states that Global Fixed Charge Security may be charged directly to AHF.  AHF does not permit use of a general security trust.

You may set up a sinking fund (the Sinking Fund) to be used to repay the Loan.  A sinking fund provides capital cover (though not income cover) for the Loan on a 1:1 basis and so can be used if the Association has not provided sufficient fixed property security within the period allowed.  Please note that AHF cannot give a legal commitment to release the Sinking Fund when fixed property security is subsequently provided though we understand that its clear expectation is that it will do so.  
You are required to enter into a liquidity reserve trust fund deed (Liquidity Fund) from the date funds are advanced.  The Liquidity Fund shall contain not less than 12 months’ interest due under the Loan Agreement.  If the amount of the Liquidity Fund drops below this level, you are required immediately make up the shortfall.  You can request AHF to release any excess above the 12 months interest threshold.  AHF will obtain a valuation on the Liquidity Fund at quarter dates at your cost.   

AHF have made execution of a sinking fund trust deed and a liquidity reserve fund trust deed a condition precedent on signing.

Unlike most loan facilities, the Loan Agreement does not contain a global gearing or interest cover covenant. 
8 Purpose (3)

The Loan shall only be used for the purpose of financing any Approved Investment Scheme.

9 Availability (5)

The Loan must be drawn in full on a single drawdown date within the availability period that begins on the date of signing of the Loan Agreement and ends on 31 December 2017. 

10 Conditions precedent (2)
Various documents will be required by AHF prior to the Signing Date in order to complete the Loan Agreement.  The facility must have been made available to AHF under the Upstairs Loan Agreement.  These are set out in Part A of Schedule 2 to the Loan Agreement and include copies of the constitutional documents, evidence of approval of the Loan Agreement by the Board (or an authorised committee) and payment of the arrangement fee (see paragraph 23 below).  
In addition you must provide the relevant information in respect of the Approved Investment Scheme set out in Part A of Schedule 4 to the Loan Agreement and AHF must confirm that on the basis of further information provided (as set out in Part B), it has been approved by AHF and EIB, and satisfies Scheme Rules (set out in Schedule 4) and that therefore the investment scheme has become an Approved Investment Scheme.  

You will need to provide prior to a drawdown date the Security Portfolio, i.e., first fixed charge in favour of AHF over specific property.  Further conditions precedent documents have to be supplied then, including certificates of title clear Land Registry Searches, valuation, regulatory consents and certified copy insurance.  
11 Drawdown Arrangements (5)

11.1 Drawdown Notice

Your drawdown notice must be served between 30 and 20 business days before your intended drawdown, and must include requested key terms for the relevant rate.  AHF then issues a Drawdown Financial Terms Notice not less than 8 days before drawdown, confirming the main terms of the advance including the drawdown date of the advance (the Scheduled Drawdown Date).  This will be the date that EIB notifies AHF that it will make part of the Upstairs Loan available under the Upstairs Loan Agreements and may be a different date from the requested drawdown date as EIB has the right to defer drawdown by up to four calendar months from the date of AHF’s request to EIB.  These terms are binding unless you exercise your right to revoke the drawdown notice or AHF suspends drawdown (see paragraphs (11.2) and (12) below).    

The maximum total number of advances is just one.  

11.2 Revocation of Drawdown Notice (5.4)

Each Drawdown Financial Terms Notice will contain key terms relating to a proposed advance.  If the details quoted do not correspond to your requested drawdown requirements in the drawdown notice, you can withdraw your drawdown notice by 4.00 pm on the day that you receive the notice (or by 10.00 am the following day if you receive the Drawdown Financial Terms Notice after 1.00 pm).  AHF is not obliged to serve its notice any minimum period ahead of 4pm.  
12 Cancellation and suspension (6.1 to 6.5)

12.1 Cancellation provisions

Any undrawn amounts of the Loan will be automatically cancelled on the last day of the availability period.  The expiry of the availability period will not prevent you completing a drawdown where a drawdown notice has been accepted by THFC where EIB has deferred drawdown by up to 4 months. 

You may cancel any of the undrawn Loan by 15 business days’ notice in amounts and multiples of £250,000.  This will not affect any advance due to be drawn within 5 Luxembourg business days. 

AHF can cancel the undrawn Loan:

12.1.1 or suspend it if EIB is suspending or cancelling the Upstairs Loan for a market disruption event

12.1.2 or suspend it if the EIB funding condition is not met.  This condition is that the aggregate amount of all advances relating to an Approved Investment Scheme does not exceed 100% of the Eligible Project Costs i.e. project components (as set out in Schedule 4B to the Loan Agreement) and does not exceeds 50% of the total costs of such Approved Investment Scheme. Please note this may also lead to prepayment see below.  Where tenants exercise “Statutory Disposal acquisition rights” over affordable housing units in a scheme, or such units are otherwise disposed of, the Eligible Project Costs will be reduced by the proportion which the disposed units bear to all affordable housing units in the Scheme.  this is also reflected in the reporting requirements in respect of schemes.  A Statutory Disposal occurs where a tenant has properly exercised its acquisition rights pursuant to Housing (Right to Acquire) Regulations 1997 or any other right to buy or right to acquire legislation include shared ownership leases where the terms of the lease are imposed by statute or comply with the requirements of the HCA or contractual right to which the Borrower has been required to give in accordance with the Regulator’s regulatory requirements or as a term of the Borrower’s own acquisition of the relevant Approved Investment Scheme (in each case applicable to the relevant Scheme and its tenants (excluding shared ownership leases);
12.1.3 where the Association is in default (see paragraph 17 below for a summary of the events of default); or

12.1.4 where AHF defaults under its loan from EIB; or 

12.1.5 EIB has suspended its funding for a market disruption event, or
12.1.6 if it becomes illegal for AHF to fund the loan or EIB to fund the Upstairs Loan; or

12.1.7 where AHF is notified by EIB that EIB has suspended or cancelled all or part of the Upstairs Loan Agreement due to the occurrence of an actual or potential Event of Default thereunder; or

12.1.8 if (i) a change of law event occurs or is, in the Association’s reasonable opinion, likely to occur, (ii) an event or circumstance occurs which would in the reasonable passage of time or the giving of notice constitute a change of law event, (iii) AHF has reasonable cause to believe that a change of law event has occurred or is about to occur or (iv) EIB has cancelled any part of the Upstairs Loan for change in law.  Please note this may also lead to prepayment see below.
A “change of law event” includes any of the following:
(a) (i) any regulator loses its statutory regulatory powers or these are subject to control which (AHF or EIB considers) reduces or relaxes them; (ii) dissolution of any regulator where a successor body has substantially lesser control; or (iii) abolition of housing benefit (where it is not replaced by a system with substantially similar effect) or imposition of conditions making housing benefit generally unavailable to your residents.  In each case the event needs to impair materially your ability to repay indebtedness to AHF fully and punctually.  Replacement of the Regulator with another entity which EIB (on professional advice) reasonably considers to have substantially similar powers and accountability in relation to regulatory and supervisory functions will not be regarded as a material adverse change within (a) (i) or (ii) or,
(b) a law or regulation takes effect (which is not subject to appeal or challenge or has not been appealed or challenged within 30 days) which (i) in the reasonable opinion of EIB materially impairs AHF’s  ability to compliance with the Loan Agreement or the Upstairs Loan, (ii) in the reasonable opinion of AHF, materially impairs your ability to comply with the Loan Agreement or (iii) in the reasonable opinion of AHF, materially impairs DCLG’s ability to perform its obligations under the Upstairs Guarantee or any security to be provided in respect of the Upstairs Loan Agreement or (iv) in the reasonable opinion of AHF, materially impair DCLG’s ability to perform its obligations under the Borrower Guarantee.   

If AHF considers that the market disruption event, change of law event or default circumstances are temporary, it may suspend the Loan as an alternative to cancelling it and in this case the deferment indemnity will be payable as described in 12.2.

A “market disruption event” means any of the following circumstances: 

(a) there are, in the reasonable opinion of EIB, events or circumstances adversely affecting EIB’s access to its sources of funding;
(b) in the opinion of EIB, funds are not available from its ordinary sources of funding in order to adequately fund an Advance;
(c) in relation to an Advance in respect of which interest is or would be payable at a floating rate:

(i) the cost of EIB obtaining funds would be in excess of the applicable LIBOR or

(ii) EIB determines that fair means do not exist for ascertaining the applicable LIBOR or it is not possible to determine LIBOR.  
12.2 Deferment indemnity (6.9)

Where you cancel a drawing or AHF suspends drawdown because of market disruption event, default or change of law event (see paragraphs 11.2 and 12.1 above) you must pay an indemnity amount on the deferred drawdown for the period until the advance is drawn or cancelled.  This is the difference between interest on the Loan at the rate which would have applied but for the deferment or cancellation, and interest at one month LIBOR less 0.125% on a “one-way” basis.  No “net present value” calculation applies here.  Any indemnity amount is payable within 3 days of demand.    

12.3 Cancellation indemnity (6.10)

A breakage indemnity (see paragraph 13.2 below) is payable (within 3 business days of demand by AHF) if you cancel the commitment, calculated as if the money had been lent and immediately repaid on the scheduled drawdown date or, where the loan is deferred/suspended, on the date of the cancellation notice, if:

12.3.1 you voluntarily cancel part of the undrawn Loan after AHF has served a Drawdown Financial Terms Notice which has not been revoked; or

12.3.2 AHF cancels any of the Loan for your default or a change in law event or for deferment after AHF has served a Drawdown Financial Terms Notice which has not been revoked.  This is in addition to any deferment indemnity.

13 Prepayment (7.1 – 7.6)

13.1 Prepayment provisions

You can prepay an advance in whole but not in part only on 6 weeks’ notice.  The prepayment date must be the end of an interest period.

AHF can require prepayment if the Loan becomes illegal on the latest permitted date for prepayment, or if an event of default occurs.  
If a change of law event (as per paragraph 12.1 above) occurs or is, in your opinion, likely to occur you must promptly tell AHF.  AHF can demand repayment on 15 days’ notice if (i) such event has occurred or is reasonably likely; (ii) an event or circumstance occurs which would in the reasonable passage of time or the giving of notice constitute a change of law event, (iii) AHF has reasonable cause to believe that a change of law event has occurred or is about to occur or (iv) EIB has demanded repayment of any part of the Upstairs Loan for change in law. 
AHF can cancel any undisbursed portion of the Loan or require a prepayment if the requirements set out in the EIB Funding Condition are not complied with (as per paragraph 12.1 above).  The amount to be cancelled or prepaid would be sufficient to ensure the EIB Funding Condition is satisfied.  If that non-compliance is due to a Statutory Disposal (i.e. due to regulatory right-to-buy or right-to-acquire schemes) then AHF will not exercise its rights until two months and one business day after non-compliance.
The agreement sets out a mechanism for AHF to approve additional investment schemes.  If these and the original scheme comply with the EIB Funding Condition, no prepayment is needed.  We will seek to clarify this with AHF as the condition is to be satisfied on each scheme; ask for an ability to substitute scheme properties as opposed to adding entire schemes; and look for a 6 month rather than 2 month grace period.

On any prepayment you must pay break costs and default damages (see paragraph 13.2 below) and also any outstanding interest and costs.  If any prepayment is made on a day other than an interest payment date, you must compensate AHF for the amounts payable by AHF to EIB for receipt of funds on such date.  The basis of compensation is not stated.

13.2 Breakage costs (7.6-9)

Break costs are:

13.2.1 for a Fixed Rate Advance, the present value of the excess of interest which would have been paid on the advance until the next interest revision/conversion date, or, for the remaining term (as the case may be), over interest at the “EIB redeployment rate” less 0.15%.  EIB advises AHF who tells you of this rate.  This rate is determined by EIB’s governing bodies by reference to fixed rate sterling loans with similar maturities;

13.2.2 on default prepayment of an Floating Rate Advance, the present value of 0.15% per annum on that advance up to the earlier of any relevant interest revision/conversion date or final repayment.

To calculate present value, the discount rate is the EIB redeployment rate applied on each interest payment date.  This is the fixed rate (on the calculation date) for fixed rate loans of similar tenor to the advance which is being prepaid.  Where the period is shorter than 48 months (or 36 months in the absence of a repayment of principal during that period) the most closely corresponding market rate equivalent will be used ie  LIBOR minus 0.125% for periods up to 12 months.  For periods of 12 to 36/48 months as the case may be, the bid point on the swap rates as published by Reuters for the related currency and observed by EIB will apply.    

If you have given notice of voluntary prepayment, EIB will advise AHF of any break costs and AHF will as soon as is practicable tell you what these are.  Unless you can confirm to AHF of your intention to prepay by 3 p.m. on the date of that notification (if delivered by 1 p.m. Luxembourg time) or otherwise by 9 a.m. the next day, you are deemed to have revoked your prepayment notice.  

On a default prepayment you must also cover any further amounts payable by AHF under the Upstairs Loan Agreement.  These are not specified.
14 Repayment (9)

You are required to repay an advance by equal semi-annual instalments of capital on each repayment date specified in the Drawdown Initial Notice and Drawdown Financial Terms Notice starting on the next payment date after the tenth anniversary of the scheduled drawdown date.  This does not allow for “annuity basis” i.e. where combined income and capital payments remain similar.

15 Tax, increased costs, illegality and mitigation

15.1 Tax (10)

As is usual, AHF has the right to require you to “gross-up” interest payments where you are required by law to deduct or withhold tax on payments; and AHF is required to make its payment under the Upstairs Loan Agreements without deduction.

Grossing up means that you would need to increase your interest payment so that AHF receives a net amount equal to the amount it would have received or is required to pay pursuant to the Upstairs Loan Agreements if the deduction or withholding had not been required.

Where AHF is required by law to make deductions or withholdings on EIB payments (corresponding to your loan, or to make any other increased payment to EIB by reference to a tax deduction obligation, where you have no corresponding obligation then you must make any additional payment to enable it to fund its payment to EIB.  There is no “double counting” provision with the gross-up clause.  
Additionally, if AHF is required:

15.1.1 to make a payment on account of tax (other than a tax on its overall net income) on a sum received or receivable by it under any of the Finance Documents; and

15.1.2 to make a corresponding payment to EIB free of that tax payment or to make any other increased payment to EIB by reference to a tax deduction obligation,

then you are required to indemnify AHF for the amount of tax it is obliged to pay.  

AHF agrees to repay to you any tax credit received as a result of any payment made by you to AHF in respect of tax so long as AHF is left in no better or worse position than it would have been in if the tax payment had not been required.  AHF is not required to disclose any information regarding its tax affairs to you.

15.2 Increased costs (11)

If due to a change in law or a change in compliance with any law or any request or requirement:

15.2.1 AHF incurs a cost or an increased cost in funding or maintaining the Loan; or

15.2.2 AHF suffers a reduction of return on its capital as a result of entering into the Loan,

this can, as usual, be passed on to you.  You will then be required to indemnify AHF for the increased costs.  

You will not be required to indemnify AHF in respect of any amounts falling due as a result of AHF’s wilful breach of any law or regulation.

15.3 Illegality (6.8, 12.1)

If it becomes unlawful in any applicable jurisdiction for AHF to continue to fund the Loan or perform its obligations or AHF receives notification that it is unlawful for the Upstairs Loans to remain outstanding or EIB to perform its obligations, you will be obliged, if AHF requires,  to prepay the Loan on the date specified by AHF.  This date must not be earlier than the last day permitted by law or the Upstairs Loan Agreements.

15.4 Mitigation (11.2)

AHF will use reasonable endeavours to mitigate any increased costs.

16 Covenants, representations and information requirements  

The covenants are the “promises” you make to AHF.  Some relate to positive actions which you must take, others restrict certain activities.  A breach of an undertaking which is not remedied within any applicable grace period will be an event of default. 

Representations are statements of fact, which must remain true on the Signing Date, on drawdown and on each interest payment date.  You must notify AHF of any material inaccuracy in any representation on or before each repetition.  If any of the representations are incorrect when made or repeated in any material respect, this will be an event of default.   

Certain key covenants and representations have a “Material Adverse Effect” (MAE) test, i.e. there must be a material adverse effect on your business, assets or financial condition, your ability to perform your obligations under the Finance Documents or the validity, legality or enforceability of any Finance Documents or on AHF’s rights under any of the Finance Documents.  

You are required to deliver a wide range of information to AHF.  The principal requirements are set out in Schedule 1 to this report.

The covenants and representations are generally consistent with the “industry standard” in the current market, though AHF shows less willingness than some other funders to allow transactions without consent up to a “threshold”.  We have set out below the principal provisions that we would like to bring to your attention.  A summary of additional covenants is set out in Schedule 2 to this report.

16.1 Status (13.2)

You are required to represent that you are a Registered Provider and, if you are a subsidiary, that the Parent is a Registered Provider and is unable to distribute its profits to any of its members save to the limited extent permitted by statute.  A Registered Provider means a non-profit registered provider of social housing registered pursuant to the Housing and Regeneration Act 2008.

16.2 Grant (13.10, 15.10)
You warrant that, where any of your property attracts any Housing Association Grant, you use such property (not limited to fixed security) at all times in compliance with conditions imposed on you by the Agency or other governmental authority or public sector body in relation to the Housing Association Grant in respect of such property, such that no part of any such Housing Association Grant shall become repayable otherwise than in respect of the disposal of assets in the course of business normally carried on by RPs or grant repayable because too much grant was paid in the first place.

We are requesting a threshold of £100,000 in line with your existing AHF/EIB loan.
16.3 Auditors (15.13)

You cannot change your auditors without the prior written consent of AHF (such consent not to be unreasonably withheld or delayed).

16.4 Mergers and subsidiaries (15.14)

You cannot (i) enter into any merger or consolidation or amalgamation or enter into or accept a transfer of business or engagements, or, in each case, any other arrangement having similar effect in AHF’s opinion, (ii) acquire or form a subsidiary or (iii) become a subsidiary of any person in each case without the prior written consent of AHF.  We are seeking provision that such consent is not to be unreasonably withheld or delayed, ine line with your existing loan.
16.5 Negative pledge (15.16)

You cannot, without the prior written consent of AHF create any encumbrance over all or any part of the Security Portfolio except in accordance with the provisions of the Finance Documents.  
16.6 Disposals (15.17)

You cannot dispose of (in any way) any assets comprising the Security Portfolio without the prior written consent of AHF other than in accordance with the provisions of the Finance Documents.  AHF allows right to buy sales, shared ownership leases and staircasings on terms approved by AHF and compulsory purchase.  You must notify AHF of Right to Buy and other statutory sales of the Security Portfolio which do not require consent as they compete.  
16.7 Intra-group support (15.18)

You cannot provide any Group member with any financial support, grant, gift, loan or guarantee or dispose of any asset to another member of the Group other than (other than those members of the Group which are also Registered Providers) other than for full market value where this would, in aggregate, exceed 25% of your capital and reserves (less any revaluation reserves but adding back any sum included in the accounts in respect of depreciation on any housing land and buildings) as shown in your latest published financial statements.  We will seek to restore this to 30% in line with your existing loan.  You must provide a schedule of such support, in numbers and as a percentage of capital and reserves, with each compliance certificate.
If any Group member is providing services to you which are, in AHF’s discretion, essential to your business and those services cease and this would be reasonably likely to have a MAE, you must enter into substitute arrangements which are reasonably satisfactory to AHF.   

Group is widely defined to include you, any parent entity, each of your subsidiaries and each subsidiary of a parent.

16.8 Insolvency Act Floating Charges (15.39)

Currently, registered providers which are registered societies fall outside the administration regime in the Insolvency Act 1986, and those which are companies can avoid the administration regime by creating floating charges.  If the regime for registered societies is brought in line with the company regime then you must use all necessary endeavours to create, within a month, a qualifying floating charge which enables AHF to block administration, and to obtain all necessary consent to this, if AHF (in its discretion) considers this necessary to protect its enforcement rights.

It should be noted that if, after a change in insolvency law. AHF requires a floating charge, this is likely to trigger obligations to give floating charges to other funders.

16.9 Construction (clause 15.40)
You must undertake to have commenced construction of each Approved Investment Scheme within 12 months of drawdown of the relevant facility.  
16.10 Integrity Requirements (clause 15.41)
You must, within a reasonable time, take appropriate measures in respect of any member of your management bodies who has been convicted by an irrevocable court ruling of a Criminal Offence of fraud, corruption, coercion, obstruction, money laundering or terrorism financing, perpetrated in the course of their professional duties, so he/she is excluded from the Association’s activity in relation to an Approved Investment Scheme.  You are also required to ensure that all contracts in respect of the Approved Investment Scheme to be procured after the signing date of the Loan Agreement under EU procurement Directives require that (i) the relevant contractor promptly informs the Association (who will in turn inform AHF and EIB) of a genuine allegation, complaint or information with regard to Criminal Offences related to the Approved Investment Scheme, (ii)  the relevant contractor keeps records of all financial transactions and expenditures for an Approved Investment Scheme and (iii) AHF and EIB have a right to review the records of the relevant contractor in relation to an Approved Investment Scheme and to take copies where permitted by law in relation to an alleged Criminal Offence.  You are required to notify AHF and EIB of a genuine allegation, complaint or information with regard to Criminal Offences related to an Approved Investment Scheme.
16.11 Insolvency (15.42)

You are required to notify AHF and EIB if a receiver, liquidator, administrator, administrative receiver or similar takes possession of any business or assets forming part of the Social Housing Proportion of an Approved Investment Scheme and if any distress, execution or sequestration or other process is levied or enforced upon property in an Approved Investment Scheme that is not discharged or stayed within 21 days.  
16.12 Litigation (15.43)

You are required to notify AHF as soon as you become aware of any material litigation, arbitration, administrative proceedings or investigations carried out which, to the best of your knowledge and belief, are current, imminent or pending against the Borrower, your management bodies or controlling entities in connection with an Criminal Offence related to the Loan and an Approved Investment Scheme.

16.13 Scheme Rules (15.44)
You are required to comply with the Scheme Rules, which are set out in Schedule 4, at all times.

16.14 Approved Investment Schemes (13.21, 14.3, 15.22 to 15.34)

Source of funds (13.21):  the Association warrants that no funds invested by it or any controlling entity in the Approved Investment Scheme are of illicit origin, including products or money laundering or linked to the financing of terrorism.  
Laws (15.22):  You are required to comply in all material respects with all material laws and regulations applicable to the Approved Investment Schemes.

Completion (15.23): You must ensure that the Approved Investment Scheme is carried out and completed in accordance with the technical description (as amended from time to time by agreement between you and AHF) provided to AHF and EIB under Parts B and C1 of Schedule 4 to the Loan Agreement by the date in the technical description.

Environmental assessment (15.24):  You will ensure that no part of the Advance will be used for any Approved Investment Scheme that requires an environmental impact assessment or biodiversity assessment until the consent of the relevant competent authority has been received, and the non-technical summary forming part of the environmental impact assessment has been published.  You are required to provide two copies of the non-technical summary of any environmental impact assessment to AHF together with the executive summary and one copy to EIB.  
Tendering (15.25): You must procure that equipment is purchased and services secured and works ordered for each Approved Investment Scheme in accordance with applicable EU Directives or procurement procedures that respect the criteria of economy and efficiency and in the case of public contracts, the principles of transparency, equal treatment and non-discrimination on the basis of nationality.

Maintenance (15.26): You must maintain, repair, overhaul and renew all property forming part of the Social Housing Proportion of each Approved Investment Scheme as required to keep it in good working order and letting condition.  Social Housing Proportion is a part identified as such in the details to be supplied of your Approved Investment Scheme.
Insurance (15.27): You shall procure that all property and works forming part of the Social Housing Proportion of each Approved Investment Scheme are insured with reputable insurance companies in accordance with the most comprehensive relevant industry practice.

Rights and permits; consents (15.28, 15.29): You must obtain and maintain in full force and effect all rights of way and all authorisations in connection with the relevant Approved Investment Scheme and in order to lawfully comply with its obligations in connection with it and ensure all authorisations are admissible in evidence in the jurisdiction in which the Approved Investment Scheme is located.

Environmental matters (15.30): You must operate each Approved Investment Scheme in compliance with EU and UK laws and international treaties relating to the environment and obtain and comply with environmental approvals and not commit the proceeds of the Loan against any Approved Investment Scheme that requires an environmental impact assessment or biodiversity assessment according to the EU and national law without, prior to commitment, receiving consent from the competent authority and the non-technical summary of the environmental impact assessment having been made available to the public.  You must promptly notify AHF of environmental claims (including proceedings, formal notice or investigation) relating to each Approved Investment Scheme, breaches in law and suspension or revocation of environmental approvals, with details of your proposals to address these. 

Operation (clause 15.31): So long as the Loan is outstanding, you must, unless AHF shall have confirmed that EIB and DCLG have consented otherwise in writing retain title to and possession of substantially all the assets comprising the Social Housing Proportion of the Approved Investment Schemes financed from the proceeds of the Loan.  They may be subject to such fixed and floating charges as the Association may be permitted to create pursuant to the Loan Agreement.  You must replace and renew such assets and maintain the Social Housing Proportion of the Approved Investment Scheme in substantially continuous operation as regulated housing schemes or schemes providing ancillary facilities and utilised in accordance with applicable requirements of the Regulator.  
No consent is required in respect of disposals of completed property pursuant to a Statutory Disposal.  Consent shall not be withheld in respect of a transfer of title of all completed property forming part of an Approved Investment Scheme by the Association to another RP approved by AHF, DCLG and EIB in writing, who issues to AHF, DCLG and EIB acknowledgments and undertakings regarding the relevant Approved Investment Scheme which are satisfactory to AHF and EIB.

You must obtain an undertaking from any transferee to notify you of any subsequent transfers by the RP to another party and to obtain acknowledgments and undertakings from that other party regarding the Approved Investment Scheme reasonably satisfactory to AHF and EIB and to let AHF/EIB visit the Approved Investment Scheme. 

For the avoidance of doubt, the giving of consent by EIB or there being no requirement for consent by EIB is without prejudice to the EIB Funding Condition and the operation of clause 7.5 of the Loan Agreement (see paragraph 13.1 above).

Approved Investment Scheme Costs (15.33): If the total costs of any Approved Investment Scheme exceeds the estimated figure set out in Schedule 6 of the Loan Agreement, you are to undertake to AHF to obtain the finance to fund the extra cost so as to enable the Approved Investment Scheme to be completed in accordance with the technical description.  
Visits (15.34): You must allow (during normal business hours) upon reasonable notice being given, AHF, persons designated by EIB and and their representatives and anyone designated by other institutions or bodies of the EU, or where so required by EU laws, to visit each Approved Investment Scheme site and works, to interview the representatives of the Association and to review any relevant part of the Association’s books and records and take copies of related documents to the extent permitted by law.  
17 Events of default (17)

Events of default are factual occurrences that breach certain parameters (e.g. insolvency) and entitle AHF to demand repayment of the Loan and to enforce its security.  

Certain defaults have a MAE test.

In certain circumstances such as cross default and insolvency, the events of default relate not only to you but also to other Group members although it will only be a default if this has a MAE on you.

The events of default are generally consistent with the “industry standard”.  We have set out below the principal provisions that we would like to bring to your attention including the Group defaults.  A summary of additional events of default is set out in Schedule 3 to this report.

It will be a default if:

17.1 Non-payment (17.2)
You fail to pay any principal or interest due under the Finance Documents when due.  Three business days grace are allowed if AHF is satisfied that the delay is caused by an administrative or technical error or material disruption in systems for transmission of funds, and are not caused directly or indirectly by you.    

17.2 Change of status(17.3)
You cease to be (without the prior written consent of AHF) a Registered Provider, a registered society or a charity.

17.3 Change of Control (17.4)

Without the prior written consent of  AHF (such consent not to be unreasonably withheld or delayed) you cease to be a subsidiary of the Parent or you merge with, amalgamate, transfer or combine with another entity including accepting a transfer of engagements.  
17.4 Misrepresentation (17.5)
Any representation made by you in any of the Finance Documents or in any notice or other document, delivered by you under or in connection with any Finance Document is or proves to have been incorrect or misleading in any material respect when made.  

17.5 Breach of obligation (17.6)
You fail to comply with any obligation in any of the Finance Documents and if, in AHF’s opinion, this is capable of remedy, it is not remedied within 21 days unless AHF has approved a proposal within the 21 day period to remedy the breach and you comply with the terms of the proposal.   

17.6 Cross default (17.8) 
Any borrowing of any member of the Group is not paid when due (or within any applicable grace period), is properly declared to be or otherwise becomes due and payable prior to its specified maturity or any creditor or creditors of any member of the Group becomes entitled to declare any Borrowing of a member of the Group due and payable prior to its specified maturity.  It will not be a default if the event relates to another member of the Group unless it has a MAE.  The current threshold figure is £500,000.  We will ask for it to be increased to £1 million in line with your existing AHF loan.
The agreement does not allow for indexation of the cross default threshold.

Borrowing includes any payment obligation in respect of any currency swap, interest swap, collar arrangements or any other hedging transaction relates to another member of the Group and the acquisition cost of any asset payable before or after the time you acquire the asset where the advance or deferred payment is arranged primarily as a method of raising finance or financing the acquisition of that asset.

17.7 Insolvency (17.9)
A moratorium is declared on the payment of any indebtedness of any member of the Group, or any member of the Group is deemed to be unable to pay its debts as they fall due, suspends payments, commences negotiations with any one or more of its creditors with a view to the general adjustment or rescheduling of its borrowings or makes a general assignment for the benefit of or a composition with its creditors in each case without the prior written consent of AHF.  It will not be a default if the event relates to a member of the Group other than you unless it has a MAE.  

17.8 Winding up (17.10)
Any member of the Group takes any corporate action or other steps are taken or legal proceedings are started for its winding-up, dissolution, re-organisation, merger or consolidation (other than an amalgamation, merger, consolidation or re-organisation for which AHF has consented, acting reasonably) or for the appointment of a receiver, or similar officer of it or of any or all of its revenues and assets where such steps or proceedings have not been discharged within ten days.  It will not be a default if the event relates to a member of the Group other than you unless it has a MAE.  
17.9 Breach of Regulatory Framework (17.13)
You fail to carry on your business in accordance with the Regulatory Framework, and:

17.9.1 this results in a significant reduction in the amount of all or any grant receivable by you, or the Regulator unconditionally indicates a reduction will occur.

17.9.2 the regulator issues notices under specified powers unless AHF receives satisfactory evidence within 10 business days that it is not materially adverse.

17.9.3 The regulator requires a management tender or makes appointments to your board; and or

17.9.4 The non-compliant activity would have a MAE in AHF’s opinion. 

17.10 Availability of Housing Association Grant (17.14)
The Regulator or any local authority or other public authority or body takes any steps to recover, demand for, or becomes entitled to, the repayment of grant in excess of £100,000 other than on a disposal of properties in the ordinary course of business or as originally contemplated in the grant award or where the repayment is due to an error in the original payment.  Again we will seek to restore this to £500,000.
17.11 Breach of Housing Associations Act, Housing Act or Housing and Regeneration Act 2008 (17.15)
You breach any of the provisions of the Housing Associations Act, the Housing Act or the Housing and Regeneration Act 2008 or other housing legislation, or any regulator take action, which would or could reasonably be expected to have a MAE.

17.12 Action by the Regulator (17.16)
Any of the following events occur:

17.12.1 The Regulator presents a petition for your winding-up or any member of the Group under Section 166 of the Housing and Regeneration Act 2008 or makes and executes an instrument providing for the amalgamation of the Borrower under Section 255 of the Housing and Regeneration Act 2008 (or under any other section in any statute or under any power of the Regulator which, in the opinion of AHF, is of equivalent effect) (17.16.6).
17.12.2 The Regulator directs the Agency or other applicable grant making body not to give financial assistance to you or to any member of the Group under Section 19 of the Housing and Regeneration Act 2008 (or under any other section in any statute or under any power of the Regulator which, in the opinion of AHF, is of equivalent effect) (17.16.1). 
17.12.3 Any person is appointed by the Regulator under Section 206 of the Housing and Regeneration Act 2008 (or equivalent) to conduct an inquiry into your affairs or any member of the Group.  A 10 business day period is allowed for you to show that an adverse report is unlikely to be issued and no MAE is involved (17.16.2). 

17.12.4 A survey carried out pursuant to Section 199 of the Housing and Regeneration Act 2008 demonstrates that you or any member of the Group has materially failed to maintain its premises in accordance with standards under Section 193 of the Housing and Regeneration Act 2008 (or under any other section in any statute or under any power of the Regulator which, in the opinion of AHF, is of equivalent effect) (17.16.3).  We will seek to restore a MAE qualification here.
17.12.5 An enforcement notice is issued by the Regulator under Section 220 of the Housing and Regeneration Act 2008 (or under any other section in any statute or under any power of the Regulator which, in the opinion of AHF, is of equivalent effect) in respect of the Association and such failure could reasonably be expected to have a MAE (17.16.4).

17.12.6 The Regulator directs you or any member of the Group under Section 253 of the Housing and Regeneration Act 2008 to transfer any land to the relevant Regulator or any other Registered Provider (17.16.5).
17.12.7 The Regulator issues a notice under Section 248 (preliminary to management tender), 250 (preliminary to management transfer) or 252 (preliminary to appointment of manager) of the Housing and Regeneration Act 2008 (or under any other section in any statute or under any power of the Regulator which, in the opinion of AHF, is of equivalent effect) (17.16.7).

17.12.8 The Regulator makes an order upon it being satisfied that there has been misconduct or mismanagement in your affairs or any member of the Group under Sections 256(4) and (5) and 257(2) and (3) of the Housing and Regeneration Act 2008 (or under any other section in any statute or under any power of the Regulator which, in the opinion of AHF, is of equivalent effect) (17.16.8).

17.12.9 The relevant Regulator makes an order limiting your activities under Sections 259(4) (suspension of officers etc during enquiry), 260(2) (removal of officers etc after enquiry) or 269(1)(c) (appointment of officer, for proper management) of the Housing and Regeneration Act 2008 (or under any other section in any statute or under any power of the Regulator which, in the opinion of AHF, is of equivalent effect) (17.16.9).
17.12.10 A moratorium notice is served on the Regulator in respect of any Group member (17.17).

If the event shall occur in respect of a Group member other than you, such event shall not be an Event of Default unless it has a MAE.   

17.13 Material Adverse Effect (17.19)

Any event occurs (including without limitation, the Regulator [this should be a reference to the HCA], or any other applicable person taking any steps to recover or making any request for the repayment of any Housing Association Grant) which, in the opinion of AHF, would have a MAE. 
18 Security Portfolio and related financial covenants 

18.1 Fixed Asset Value (16.1, 16.2)

At all times the Fixed Asset Value of the Security Portfolio and in relation to Substituted Fixed Assets their Value must not be less than 105% of the total Outstanding Global Loans minus any sums at that time in the Sinking Fund.
Fixed Asset Value is the EUV-SH of property not more than 6 weeks prior to the date of entry into the fixed charge.  The Loan Agreement allows for another valuation basis to be agreed between you, AHF and DCLG to be appropriate.  The valuation should take account of the market for the property.
If the value of the Security Portfolio falls below 105% of the Global Loan minus the value standing at any time in the Sinking Fund you must immediately pay such sums into the Sinking Fund or charge more properties as are required to remedy the shortfall. 
See also liquidity reserve request (paragraph 7).  
18.2 Net Annual Income (16.3)
The Net Annual Income of the Security Portfolio must not be less than 100% of the aggregate amount of the annual interest payments paid or payable in respect of the outstanding Global Loan (after deducting from the Global Loan any balance in the Sinking Fund).

Net annual income is the amount you report to AHF in your Borrower’s Certificate of the annual income from the Security Portfolio then accruing (such income to be annualised where it is not receivable on an annual basis) after deducting any VAT but before deducting any other taxation and after making proper provision for annual expenditure.

For these purposes, net annual income is calculated after deducting “annual expenditure” (certified at least every five years and on any revaluation of the Security Portfolio by a valuer, as detailed in the Agreement) to be the minimum expenditure to maintain the property in good and tenantable condition for the next 12 months.  Between certifications annual expenditure is increased by CPI.
You are required to provide a certificate or report required as per above within 3 months of the start of the Income Cover Period (being a period of 12 months from 1 April each year) or under clause 16.6 (Security withdrawal) and clause 16.7 (Security Substitution) in each case setting out the Net Annual Income of the Security Portfolio in that Income Cover Period and the interest payable therein.   

If there is a shortfall in the Net Annual Income you must immediately deliver fixed charges over property or place cash in the Sinking Fund to remedy the shortfall. 

19 Security withdrawal (16.6)
Subject to AHF being satisfied that you are able to continue to comply with the Fixed Asset Value and Net Annual Income requirements, you may request release of any of the Security Portfolio.  The Fixed Asset Value of the Security Portfolio remaining following the withdrawal must equal 115% of the Outstanding Global Loan minus the value standing at that time in the Sinking Fund.  A certificate as to Net Annual Income must be delivered no more than two months before either a release or substitution.
20 Security Substitution (16.7)

Subject to AHF being satisfied that you can continue to comply with the Fixed Asset Value and Net Annual Income request, you may substitute real property (of at least equal value to the withdrawn property) by way of first fixed charge as part of the Security Portfolio.  Real property is either freehold or leasehold with a remaining term of at least 100 years when the property is charged.
21 Revaluations (16.8)
You must provide AHF with a valuation of the Security Portfolio (i) prior to entry into any fixed charge, (ii) every five years after the creation of the fixed charge, (iii) within 60 days of a request or (iv) if requested by AHF prior to any withdrawal of any part of the Security Portfolio.  Property valuations must not be more than six weeks old when delivered. They must be addressed to AHF and DCLG in line with instructions approved by them.
Valuations will be at your cost unless AHF requires more than one in a year, in which event additional valuations will be at AHF’s expense unless it shows that there is an event of default.

22 Desktop Valuation (16.9)

If, in any year, the Fixed Asset Value of the Security Portfolio is less than 108% of the Global Loan minus any sums standing at that time in the Sinking Fund, you must provide a desktop valuation to AHF on request pursuant to which the valuer will be asked to confirm to AHF and DCLG that the value of the Security Portfolio has not decreased due to market fluctuations.  If the valuer cannot provide this confirmation, an updated full valuation will be required.  
23 Fees (21)

You are required to pay an arrangement fee of 1 per cent of the Commitment on the date of the Agreement together with VAT payable thereon.

You are also required to pay a fee to AHF on 30 September 2016 and annually thereafter at 0.10 per cent per annum of the amount of the commitment together with any VAT.  The fee will increase each year in line with any increase in the Consumer Prices Index.  A proportion of such fee will be payable for any period of less than 365 days.
Devonshires
23 December 2015
This short form report is not intended to deal with all areas of the loan documentation but only those which, we believe, ought to be brought to your attention in connection with the legal structure of the transaction. This report is provided solely for your Board’s use and may not be disclosed to or relied on by any third party or made public in any way without our prior consent. This report is limited to the matters addressed in it.

SCHEDULE 1 
INFORMATION REQUIREMENTS (14, 15)

You are required to deliver to AHF:

· within six months of the end of each financial year (or any longer period permitted by law for delivery to the FCA), your unconsolidated annual audited accounts and the Group’s consolidated annual audited accounts, which must comply with GAAP, SORP and statutory requirements and audited by your auditors and certified by an authorised officer as giving a true and fair view of your and the Group’s financial position.  In general the accounts must be prepared on a consistent basis with previous accounts.  If there is a material change in accounting requirements, you must promptly tell AHF.  It may seek to agree with you changes to security portfolio calculations.  If this cannot be agreed you can be required to prepare one set of accounts on the new accounting basis and either a set on the old basis or a certificate of the differences relevant to  the intra group support covenant.  Your accounts must comply with EU rules including EU Structural Funds regulations, and must evidence that Facility B was used purely for the Approved Investment Scheme (14.1.1, 14.2);

· as soon as the same are available (and in any event within 42 days of the end of each of your financial quarters) a quarterly management report in such format as AHF and the Association agree (14.1.2);

· a report within 30 days of the end of each calendar month setting out the number of Starts-on-Site and completions in connection with any Approved Investment Scheme (14.1.3);
· the certificates and reports relating to the Security Portfolio within the specified time periods (14.1.4);

· from time to time, on the reasonable request of AHF, such information about your business and financial condition as AHF may reasonably require which shall include all information that AHF is under an obligation to provide pursuant to the Upstairs Loan Agreements or in relation to any other borrowings of AHF (14.1.5(a));

· from time to time, on the reasonable request of AHF, such information about the business and financial condition of any member of the Group provided that such information is reasonably considered by AHF to be relevant to AHF’s monitoring of your compliance with the provisions of the Finance Documents or your financial or business condition (14.1.5(b)); 

· as soon as the same becomes available to you, a copy of each monitoring or supervisory document from time to time produced by the Regulator in respect of the Association (14.1.6(a));

· as soon as the same is provided to the relevant Regulator or the Agency a copy of any document or communication from you to the Regulator or the Agency or other regulatory or self-regulatory bodies if it is to AHF’s monitoring of your performance with the Finance Documents or your financial or business condition (14.1.6(b));
· forthwith upon AHF’s request any other report, information or communication issued by the Regulator in respect of your or any member of the Group’s business and/or financial condition which is not in the public domain provided that such information is reasonably considered by AHF to be relevant to AHF’s monitoring of your compliance with the provisions of the Finance Documents or your financial or business condition (14.1.6(c));

· promptly, any notice from the Regulator (15.4.4(d)) under sections 206 (Inquiry), 220 (Enforcement Notice), 228 or 230 (Penalty), 240 or 242 (Compensation) or 248 (Management Tender) of the Housing and Regeneration Act (14.1.6(d));

· such documentation as AHF may require in connection with the Association in respect of the EU State Aid Rules or in response to queries from EIB (14.1.6(e));
· together with the annual audited accounts, a certificate signed by an authorised officer confirming that no default is continuing, or specifying any default and your proposals (14.1.7);

· promptly, notification if any additional Registered Provider becomes a member of the Group after the Signing Date (14.1.8);

· notification of any fact, even, issue or risk of which you are aware might materially prejudice or adversely affect the conditions of execution or operation of the Approved Investment Scheme (which must be carried out and completed in accordance with any technical description and timetable set out in the information provided to and approved by AHF and EIB).  You shall immediately inform AHF of any proposed changes in (a) the execution or operation of the Approved Investment Scheme or (b) the costs of the Approved Investment Scheme (14.3) following template formats;

· notification of any intention to relinquish ownership of any material component of any Approved Investment Scheme and any investigations concerning the integrity of the members of your board or other administrative body or managers (14.4);
· from time to time upon AHF’s reasonable request copies of insurance policies for charged assets and your business and evidence that all premiums in respect of the insurances have been paid and that the policies remain in full force and effect (15.3);

· promptly inform AHF of the occurrence of an event of default or any event which could reasonably be expected to become (with the passage of time, the giving of notice, the making of any determination under and Finance Document or any combination thereof) an Event of Default and, upon written request, confirming that, save as now or previously notified, no such event has occurred and is continuing  (15.4);

· immediately once aware that the same may be threatened or pending and immediately after commencement, notification in writing of all actions or administrative proceedings of or before any court or other authority which might reasonably be expected to have a MAE  (15.5);

· on request, such information as AHF or any receiver reasonably requires as to all matters relating to your business property and affairs  (15.12);

· on request, two copies of every report, balance sheet, income and expenditure account or notice issued to your members or debenture holders at the time of issue so far as material to the Finance Documents (15.12);

· promptly upon receipt, notification of communication served on you in respect of any modification, suspension or revocation of any applicable environmental licence or any breach or alleged breach of any environmental law which affects the Security Portfolio and/or which would be reasonably likely to have a MAE  (15.15.3);

· promptly inform AHF of the acquisition or formation of any member of the Group, or any non-trading member of the Group commencing to trade or acquire assets  (15.21);
· by the dates specified in Part B of Schedule 4 to the Loan Agreement, the reports on the implementation of the relevant Approved Investment Scheme and from time to time, any further document or information concerning the financing, procurement, implementation and operations of the Approved Investment Scheme (and environmental matters) as AHF may reasonably require failing which, AHF or EIB can engage staff at your expense to provide this, and you must cooperate with them (15.32.1);

· for approval of AHF without delay, any material change to the general plans, timetable or expenditure programme for or otherwise relating to the Approved Investment Scheme, by relation to the disclosures made to AHF prior to the Signing Date (15.32.2);

· prompt, legal action (pending or threatened) relating to an Approved Investment Scheme (15.32.3);

· any Energy Performance Certificate which is required to be obtained in line with the EU Directive 2010/31/EU after completion of works (15.32.4);
· information on any fact or event known to you which might substantially prejudice or affect the conditions of execution or operation of the Approved Investment Scheme or actions, protests, objections or genuine complaints relating to an Approved Investment Scheme and details of your proposal (15.32.5); and 
· on a semi-annual basis within 15 days of and as at 30 June and 30 December each year a report containing details of the number of disposals of the RTB Units and other disposals in relation to each relevant Approved Investment Scheme and the impact of the disposal of these on the calculation of the EIB Funding Condition (15.32.6).
SCHEDULE 2 
ADDITIONAL COVENANTS

1 Use of the Loan (15.1)

You must use the Loan only for the purposes set out in paragraph 8 above. 

2 Authorisations (15.2)

You must comply with all required authorisations and consents to perform your obligations under the Finance Documents. In addition, you must do all things necessary to remain a registered society, a Registered Provider and entitled to housing association grant and comply with all mandatory performance expectations and circulars of the Regulator (and its Regulatory Framework and Regulatory Standards and CLG). If you fail to comply with any material non-mandatory performance expectations or circulars of the Regulator and its Regulatory Framework and Regulatory Standards in so far as they may relate to your business, you must promptly notify AHF of the reasons for such non-compliance. 

3 Insurance (15.3)

You must maintain insurances in relation to any property charged in favour of AHF in accordance with the terms of the Finance Documents and in relation to your other activities, undertaking and assets with reputable underwriters or insurance companies against usual risks and to the extent usual for non self-insuring Registered Providers carrying on similar activities. 

4 Deposit of title deeds (15.7)

You must deposit evidence of title to the charged properties, permitted investments and cash with AHF.

5 Business (15.9)

You must carry on your business in accordance with the objects in your Rules and the regulatory framework standards and the guidelines from time to time of the relevant regulator.  
6 Records (15.11)

You are required, as usual, to maintain accounting records in accordance with GAAP and allow AHF and its representatives to view and inspect them (at your reasonable consent) if commenced as to compliance with the Finance Documents.

7 Environmental matters (15.15; 13.20)

You must comply with in all material respects all environmental approvals and laws which affect the Security Portfolio and/or where non-compliance would be reasonably likely to have a MAE. You must also procure compliance with all environmental approvals and laws in relation to any other property owned or occupied by you either if it affects the Security Portfolio (i.e. adjoins it) and/or where non-compliance would be reasonably likely to have a MAE.  You are also required to indemnify AHF against liability arising from breach of environmental laws in connection with this agreement which, in practice, would arise if AHF go into occupation of charged property.  Please note there are extended definitions of environmental matters and “environment” includes cultural heritage, the built environment occupational and community health and safety matters and working conditions.  
8 Rules (15.19)

You must not permit any alteration to your Rules which would prejudice AHF’s ability to enforce its rights under the Finance Documents, or which would or might make any of the representations untrue immediately after the date of the alteration.

9 Accounting reference date (15.20)

You cannot change your accounting reference date without AHF’s consent.  This is not to be unreasonably withheld or delayed but AHF may require certificates and reports as to covenant compliance or other financial matters. 

10 KYC (15.35)

You must comply with AHF’s know your customer requirements.

11 Consents from the Regulator (15.36) 

To the extent that a specific consent to dispose of land under section 172 of the Housing and Regeneration Act 2008 has not been obtained from the Regulator, you must enter in a register (which records information about disposals by you), certain certifications, including confirmation that the conditions set out in the Regulator’s General Consent to disposals of land have been complied with. 

If the Regulator publishes a notice of revocation revoking any consent or authorisation given by Regulator to you, you must promptly notify AHF and (after consulting AHF) take all necessary steps to have such consent or authorisation re-instated by the Regulator and in the meantime obtain specific consent. 

SCHEDULE 3 
ADDITIONAL EVENTS OF DEFAULT

12 Distress (17.7)

A distress, execution, sequestration or other process is levied, or enforced or sued out upon or against any material part of your undertaking and assets or any part of the social housing proportion of your Approved Investment Scheme, and is not discharged within ten days. 

13 Breach of rules (17.11)

You carry on any activities which are outside your objects in your Rules which would, in the opinion of AHF, have a MAE.   

14 Repudiation (17.12)

You repudiate any Finance Document or do anything which AHF reasonably considers evidences an intention to repudiate any Finance Document.

15 Unlawfulness (17.18)

It becomes unlawful for you to perform or comply with your obligations under any of the Finance Documents or those obligations cease to be legal, valid, binding and enforceable.

16 Environmental law (17.20)

You fail to comply with any environmental law or approval applicable to you or any property owned or occupied by you and failure would be reasonably likely to have a MAE. 

SCHEME RULES
1 Project Eligibility

1.1 Guarantees will only support projects that will deliver additional new-build affordable homes on schemes not included in existing affordable housing programmes.
1.2 Loan Applicants may also, where applicable, apply for social housing assistance (or equivalent in the devolved administrations). Eligibility for the Guarantees will be assessed on the merits of each application irrespective of whether any parallel grant application is successful. Where grant or other subsidy is provided for any nominated scheme, then a Guarantee will only be available for the net debt required to finance the development.

1.3 Affordable homes products that will be eligible are affordable rent and affordable home ownership in England, plus equivalent in the devolved administrations.

1.4 Minimum size of project: Total debt requirement to be not less than £5m. However, the “project” can comprise of more than one development site, which cumulatively meet the minimum debt requirement.

1.5 Units must be used for affordable rent or affordable home ownership housing (or equivalent in the devolved administrations) for the period of the Guarantee.

1.6 Guaranteed debt will be available for drawdown in one amount on completion of loan and security documentation. Borrowers must undertake to have commenced construction of the underlying affordable projects within 12 months of drawdown.

1.7 Properties will need to be located in the United Kingdom.

1.8 Borrowers will need to be private registered providers (or equivalent in the devolved administrations).
2 Security and Recourse

2.1 First fixed charge over the approved assets that meet the required loan to value and interest cover ratios.

2.2 Minimum property security value to be not less than 105% of the loan at all times, evidenced by professional valuation carried out on an EUV-SH basis and addressed for the benefit of the Licensee and Guarantor.

2.3 Minimum security portfolio rent/interest cover at all times: Net – 1:1.

2.4 5 yearly revaluation obligations.

2.5 Security release permitted when asset cover exceeds 115%, evidenced by professional valuation.

2.6 Lender will have full recourse to the borrower for any shortfall resulting from recovery following an enforcement of security on default.
3 Fees and Costs

3.1 Approved Borrowers will be required to meet the costs of arranging the relevant Guarantee.

3.2 Approved Borrowers will also need to pay an administration fee to cover pro rata their share of the administration costs of managing and monitoring the facility.

4 Covenants

4.1 Maintenance of loan to value and interest cover covenants.

4.2 Financial monitoring reports.

4.3 Standard financial and corporate covenants for long term secured debt facilities.

5 Other Undertakings
Undertaking for continued use of project assets for affordable housing. See also 1.5 above.
6 Documentation

Standard loan and security documentation to be entered into.
7 Application

7.1 Borrowers will be required to complete a standard application form which will detail the information required to support the application. Application to the HCA (or equivalent in the devolved administrations) for any grant or other subsidy should be made in parallel with the application for the housing guarantee.

7.2 All applications will be subject to full due diligence and approval prior to any offer of a Guarantee being made. Any such offer will be at the complete discretion of the Guarantor. No offer nor commitment to provide a Guarantee is implied by the publication of these scheme rules. The Guarantor reserves the right to amend the scheme rules at any time.
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